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I.
Concerns Regarding Litigation During a Pandemic
Litigation and other legal issues do not disappear during times of crisis.  For example, litigation continued during the 1918 pandemic – including litigation arising out of the pandemic, itself.  Court sessions were sometimes held outside the regular courtroom, in the open air, to reduce the potential for spread of the influenza.  Additionally, litigation has arisen out of the September 11 incidents, despite the nation’s unity at the time, and out of acts of nature, such as the storms that occurred during the summer and later fall / early winter of 2007.  Therefore, it is important to be cognizant of legal issues when planning for a potential pandemic.

II.
Potential Sources of Liability


The potential for liability is multifaceted for both public and private institutions.  Various state and federal laws that prohibit discrimination, harassment, and retaliation will still apply, and may serve as sources for potential liability, even during times of crisis.  These laws include but are not limited to the Missouri Human Rights Act, Titles VI and VII of the Civil Rights Act of 1964, Title IX of the Educational Amendments of 1972, Section 504 of the Rehabilitation Act of 1973, the Americans with Disabilities Act, and the Age Discrimination in Employment Act.  Collectively, these laws prohibit discrimination on the basis of age, race, gender, religion, national origin, and disability.  Some of these laws permit an award of damages against individuals, as well as public or private entities.  Furthermore, under some circumstances, intentional wrongdoing may result in punitive damages, which generally are not covered by insurance in the State of Missouri.  

Additionally, 42 U.S.C. § 1983 permits independent causes of action against governmental employees and agencies who violate any of the foregoing (and other) civil rights.  In some cases, private actors who are intertwined with government agencies can fall under the umbrella of Section 1983.  This can result in the private actor and the government agencies and/or employees being liable, in part, for the actions of the other.  Therefore, “privatization” arrangements, which are increasingly common with respect to government operations, should be considered and reviewed carefully when planning for a possible pandemic.

Litigants will also be able to bring tort claims alleging negligent or intentional injury arising out of a pandemic.  A primary source would be alleged failure to plan, whether adequately or at all, when the threat of a pandemic was so widely known and discussed in various venues.  It is also essential to implement a plan properly once it has been adopted.  For this reason, organizations should not adopt plans hastily, simply to have one in place.  The plan must be workable, and should be tested to the extent possible, before it may be needed.  Table-top exercises and other practical rehearsals are essential to reducing the potential for liability.  Implementing these measures will help minimize the potential for liability arising out of injuries if it is necessary to implement the plan during an actual emergency.


Absent legislative or executive action to the contrary, which should not be expected, the Fair Labor Standards Act (“FLSA”) will continue to apply to covered entities – public and private.  Overtime, which may become the standard, rather than the unexpected, due to exigent circumstances, will still be compensable at a premium.  Additionally, job shifting may result in reclassification between exempt and non-exempt positions.  Therefore it is essential that planning for a pandemic incorporate the requirements of the FLSA and include a means for keeping accurate records – to the extent possible – regarding reassignment of positions, hours worked, and compensation paid.  The overtime requirements may result in a substantial unexpected expense to public and private entities that are struggling to survive during and in the aftermath of the emergency.  Advance planning will help ensure the continuity of function that will be essential during recovery.


Another very important law is the Family and Medical Leave Act (“FMLA”).  Unless suspended by governmental action, which is not an event upon which organizations should base their planning, the law and its recordkeeping requirements will continue to be in effect.  Because other matters may seem, and truly be, more urgent during a pandemic, the recordkeeping requirement under the FMLA may not be perfect.  However, organizations should remember the two primary purposes of the FMLA and comply fully with them:  (1) Job protection for twelve workweeks, and (2) continuation of insurance during the FMLA leave.  Employers who comply with these requirements will have complied with the two most essential tenets of the statute, and will thereby have reduced the potential for liability.

III. Policy Development and Revision
To reduce the complexity of responding to a pandemic – and to reduce the potential for legal liability – organizations should address, in advance, policies that would be inapplicable or that would serve as an impediment to continuation of function during a pandemic.  In most cases, the wisest course of action is to adopt a set of policies designed specifically for the pandemic.  Specialized policies are more likely to be effective.  Additionally, it will be easier to obtain the cooperation and participation of employees, vendors, and others who may be adversely affected by the policies if the revisions are limited to a very-carefully defined set of circumstances.

Additionally, although the policies and procedures adopted will be carefully thought-out, and undoubtedly subject to multiple layers of review and revision, it is critical that organizations retain discretion for key decision makers.  Failing to reserve such discretion increases the potential of legal proceedings once the crises has past – and as a result, invites gridlock in the decision-making process during the crisis.  Retaining discretion permits decision-makers to address unforeseen circumstances and reduces the likelihood of litigation arising out of emergencies.  Therefore, organizations may want to adopt language similar to the following as part of their policy planning and revision documentation:

Notwithstanding any other provision of the policies and procedures specifically adopted to address a(n) [pandemic, earthquake, flood, tornado, emergency as defined above] the [company, university, college, board, municipality, city, designated decision-maker as defined above] shall have the authority to repeal, amend, modify or otherwise depart from any policy or procedure provided in these emergency policies and procedures, if in the judgment and at the sole discretion of [such person or entity], the best interests of the [entity] so require.  


Of course, all entities should consult with their own legal counsel to ensure that their unique needs are met with respect to the type of language set forth above.  Additionally, it is important to include a “fail-safe: mechanism for review of such discretionary decisions, even after emergency is over.  History teaches us that a crisis brings out the better natures of most – but not all – of our fellow human beings.  Therefore, procedures that require accountability for key decision-makers are necessary.

IV.
Labor Issues
Labor agreements will continue during a pandemic, and in most cases (particularly with respect to private labor), they will be enforceable regardless the nature of the emergency attendant to a pandemic.  Therefore, both public and private entities should include their employees in the planning and policy revision process.  It is important to negotiate the changes that should occur during an emergency – now – before the emergency occurs.  If the parties – management and labor – do not plan for and adopt these changes cooperatively, before an emergency occurs, some third party will do it for them.  The third party may be the National Labor Relations Board, state or federal courts, or other state or federal agencies.  These authorities may adopt procedures and mandates that are onerous to the public or private entity and its employees; that would never have been adopted by management or labor, left to their own devices; and that would have been avoided entirely through earlier, cooperative discussions between management and labor independent of the government process.  Additionally, employees offer a valuable viewpoint regarding foreseeable problems and effective solutions.  Finally, when employees have participated in the planning for emergency procedures, the sense of ownership in that plan will help prevent system breakdown during a crisis.  Therefore, management and labor should cooperate to the extent possible to identify problems and jointly reach solutions – before the pandemic.

During this process it is also important to identify which responsibilities can be delegated, and to whom.  These decisions may be governed by law, company structure, or other factors.  For example, under Missouri law, boards of education for public school districts may not legally delegate certain functions – such as hiring individual employees.  However, other functions may be delegated under specifically circumscribed circumstances.  In private industry, certain types of authority will be reserved to specific persons and positions in the company structure.  In labor, there may be strictly-defined job categories that are not fungible – even in the most dire emergency.  It is important to identify all of these issues in advance, and plan for the unavailability of essential decision-makers, corporate officials, and employees in certain job categories.

Therefore, two essential elements of planning for a possible pandemic are (1) flexibility and (2) redundancy.  Organizations cannot be sure that the person charged with a particular function or responsibility will be available.  The essential decision-maker may be ill, taking care of someone who is ill, or afraid to come to work because he is afraid that he will become ill.  Therefore, all planners must ensure that persons, procedures, systems, and functions are both flexible and redundant.  The willingness to adhere to these two principles throughout the planning process will promote continuity of function and existence for the entity – public or private.

V.
Practical Suggestions for Prompt and Effective Planning

1. Plan for the pandemic and make policy decisions early – before the pandemic arrives.

2. Identify an objective trigger for implementation of the unique, specialized policies and procedures.

3. Involve employees in the process and listen carefully to their concerns and suggestions.

4. Designate key decision-makers regarding when an emergency will be designated and with respect to responding to the emergency.

5. Provide for flexibility and redundancy with respect to all essential positions and functions.

6. Retain discretionary powers and language to ensure that the organization is able to address unanticipated events.

7. Keep accurate records to the extent possible – it will assist in preventing, and certainly in responding to, the various legal claims that will inevitably arise out of a pandemic.
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